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ACCOUNT, ACTION OF. 
1. In the action of account 
there are two judgments; 
first, that the plaintiff and 
defendant account togeth- 
er; secondly, that the plain- 
tiff or the defendant recov- 
er the balance found to be 
due from the one to the 
other. McPherson v. Me- 
Pherson. 391 
2. In order to obtain the first 
judgment, it is not necessa- 
vA or the plaintiff to shew 
that the defendant is in- 
debted to him as bailiff, &c. 
He need only shew that he 
is bound to account with 
him as bailiff, or as a ten- 
ant in common, who has 
been in the pernancy of the 
profits, and the right to this 
judgment can only be bar- 
red by proof on the part of 
the defendant that he has 
already accounted, or by a 
denial, uncontradicted on 
the part of the plaintiff, of 
the existence of any such 
relation between the parties 
as gives the plaintiff a right 
to eall for an account.— 
Ibid. 
. Where there are several 
tenants in common, some 
of whom have been in the 





‘receipt of profits and some 
not, each of the latter must 
bring his own action of ac- 
count for what he claims 
—they cannot bring a joint 
action in the names of two 
or more, to recover their 
several shares. Ibid. 

4. So where several tenants 
in common receive the pro- 
fits, unless it can be shewn 
that they received them 
jointly as partners, an ac- 
tion of account — be 
brought against them joint- 
ly, ie sah must be sued 
separately. Ibid. 

If either of these cases ap- 
r upon the trial, the 
urt will order a non- 

suit. Ibid. 

6. Every tenant in common, 
who has been in tae enjoy- 

ment of the property, is li- 
able to account; and it is 
not material what was the 
mode, of enjoyment, wheth- 
er he used it merely for 
shelter, or as a means of 
supporting himself and 
family, or made money by 
selling the products, or re- 
ceived money as rent. Ibid. 


ACTION ON THE CASE. 
1. As soon as the owner of 


5. 
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an animal knows cr has 
good reasons to believe, 
that he is likely to do mis- 
chief, he must take care of 
him and be responsible for 
any injury that he may in- 
flict ; and it makes no 
difference, whether this 
- eegge of suspicion arises 
rom one act or from re- 
peated acts. Cockerham 
v. Niron, 269 

2. The act done, however, 
must be such as to furnish 
a reasonable inference, that 
the animal is likely to com- 
mitan act of the kind com- 
plained of: this is a mat- 
ter to be decided by the ju- 
ry and not by the ccurt.— 
Ibid. 

. In an action on the case, 
a count in deceit, forknow- 
ingly misrepresenting the 
soundness of a chattel, may 
be joined with a c-unt for 
the breach of a warranty 
of the soundness of the 
same chattel. Lassiter v. 
Ward, 443 

4. "The degree of care to be 

taken of a hired slave does 
not differ from that re yuir- 
ed as to other things.— 
Heathcock v. Pennington, 
640 

5. It is erroneous to leave the 
question of due care to the 
jury; since it is the pro- 
vince and duty of the Court 
to advise them on that point, 
supposing them to be satis- 
fied of certain facts. Ibid. 


6. Ordinary care is that de- 
gree of it. which, in the 
same circumstances, a per- 
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son of ordinary prudence 
would take of the particu 
lar thing, were it his own 

and it will differ much, ac. 
cording to the nature of the 
thing, the purpose. for 
which it was hired, and the 
particu'ar circumstances of 
risk, under which a lIcss 
eccurred. . Jbid. 

7. Ifan owner hire out his 
slave for a pa:ticular pur- 
pose, it is to be understood 
he is fit for it, and, there- 
fore, he may be set to that 
service, and kept at it, in 
the way that is usual. If 
there be risks in such ser- 
vice, itis to be presumed 
the owner must have fore- 
seen them, and provided 
forthem inthe hire. Ibid. 


ADMINISTRATORS. 


Sse Execurors anp Ap- 


MINISTRATORS. 


ADVANCEMENT. 


See Intestate’s Estates. 


AGENT AND PRINCI- 
PAL. 

1. Where A, a citizen of 
North Carolina, appointed 
B. in Tennessee to lease 
for him a certain tract of 
land in the latter State, and 
B. accordingly leased it, 
but the lessor, not being 
willing to trust A., requir- 
ed B. to give his own note 
for the rent, which he did 
ard afterwards paid it; 
Held, that this was an un- 
dertaking by B. within the 
scope cf his general author- 
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ity; that A. was bound to 
reimburse him, and that it 
was not necessary for B. to 
give A. any notice of the 
payment, to entitle him to 
an action against A. for the 
money so paid. Jrions v. 
Cook, 203 


bal authority to sella slave, 
can transfer the title by a 
sale and actual delivery.— 
Osborne v. Horner, 359 
See Rewarp. Demanp. 


APPEAL. 

‘. An appeal will not lie from 
the decision of the County 
Court, upon a petition for 
draining the petitioner’s 
Jands, through those of 
others. Stanly v. Wat- 
son, 124 

2. Where there is a judgment 
against two or more,an ap- 
Haver cannot be granted un- 
ess all the defendants join 
in the appeal. Kelly v 
Moye 182 

. An appeal will not lie to 
the Superior Court, from 
the decision of the County 
Court, on a petition, by an 
alleged lunatic, to have the 
verdict of an inquest in his 
case set aside, and the guar- 
dian appointed in pursu- 
ance thereof removed.— 
Ray v. Ray, 357 


.. Where three are sued in 
.debt, and one of the defen- 
dants, not contesting the 
plaintiff’s right to recover, 
pleads that heisa co-suret 
of one of the other defend- 


One, who has only a ver-’ 





ants, and a verdict is found 
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against him, it is very 
doubtful whether he can 
appeal at all ; but certainly 
notalone. Loftin v. ar 


negay, 


See ExecutTors anp Ap- 


MINISTRATORS. Evy- 


DENCE. 


APPROPRIATION, 


See ConTRActT. 


ARBITRATION AND 
AWARD. 


. Tenants in common a- - 


greed toa division of their 
land, and covenanted thatit 
should be referred to A. and 
B. to value their respective 
parts, and that the party 
refusing to abide by the 
award should pay a certain 
sum, as stipulated dam- 
ages, and not as a penalty. 
The covenant further pro- 
vided, that “the valuation 
should be made upon such 
examinations and surveys, 
as the referees might think 
proper, of which they were 
to be the sole and exclusive 
judges.” The award hav- 
ing been made and one of 
the parties objecting, t¢ was 
held, upon a suit for the 
stipulated damages, that the 
award was good, notwith- 
standing but one of the re- 
ferees made the survey, the 
other relying upon such 
survey and on his own pre- 
vious knoweldge of the 

land, the referees having, 

by the terms of submission, 

a discretionary power to 
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make such surveys as they 
might think proper. Dev- 
reur v. Burgwin, 490 
2. Held, further, that the 
award cannot be impeach- 
ed in a Conrt of Law, by 
shewing that it was pro- 
cured to be made, unfairly 
and by the exertion of un- 
due influence. Jbid. 

3. Held, further, that the 
award cannot be impeach- 
ed by shewing, that, after 
the submission, one of the 
arbitrators had become ad- 
dicted to intemperance, to 
* sticn an extent as to impair 
his mind, unless it be furth- 
er shewn, that, at the time 
he made his award, he was 
so drunk as not to know 
what he was doing, or his 
intemperance had been car- 
tied to such an extent, as 
to reduce him toa State of 
Jatuity, so that he had no 
mind. Ibid. 

4, Thesetwo last conclusions 
do not apply tocases, where 
the award is made under a 
rule of Court. There, the 
Court retains a supervising 
power, and will see that 
the award was not obtain- 
ed by unfairness or undue 
means, when a summary 
sedgmnent is moved for— 


ASSAULT AND BATTE- 
RY 


1. Whether, when a man pre- 
sents a pistol at another, 
threatening to shoot, an 

the pistol is not loaded, he 
is guilty of an assault, may 
admit of some question, but 
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the man charged, clearly, 
cannot be excused, unless 
he proves that it was not 
loaded. The State is not 
bound to prove that it was 
loaded. State v Cherry, 

“ais 


2. Insolence from a free per- 


son of color toa white man 
will excuse a battery, in 
the same manner, to the 
same extent, as in the case 
of a slave. Staite v Jow- 
ers, 555 


ASSUMPSIT. 


. Where A. sold to B. a tract 


of land, conveyed to him by 
a deed containing a cove- 
nant for quiet enjoyment, 
and, upon discovery that a 

rt of the land previously 

longed to B., A. offered 
to pay to B. the value of 
this part of the land, so as 
to avoid a suit on the cove- 
nant, Held that an action 
of assumpsit would riot lie 
on this proposition, because 
B. had not acceded to it.— 
Burns v Allen. 25 


2. An action of assumpsit for 


the use and occupation of 
land will not lie in this 
State, unless there be an 
express promise to 

rent. Longv p Reh oy 


3. Where A. contracted to 


deliver to B. a certain quan- 
tity of corn, if called for by 
a particular day, and B. did 
not call for it till some time 
afterwards, Held, that B. 
was not entitled to veypeand 
in assumpsit on the con- 
tract. Brown v Ray, 222 
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ATTACHMENTS. 

1. Where in a suit by A. and 
B., copartners, against C., 
he pleaded, that in his gar- 
nishment on an attachment 
against A., one of the pres- 
ent plaintiffs, he had ad- 
mitted that he owed A. the 
sum for which he is now 
sued, and he had paid the 
judgment iendered against 

im on the garnishment, 
Heid, that this plea did not 
avail him, for he had con- 
fessed a debt due to A. 
alone, being different from 
that to A. and B. now sued 
on. Cook v Arthur, 407 

2. Where one is summoned 
as garnishee in an attach- 
ment, who owes a note 
which is negotiable ; if he 
chouses to stand upon his 
rights, no judgment can be 
taken against him, without 
proof that the absconding 
debtor still holds the note, 
or had not assigned it, by 
endorsement before it was 
due, for, otherwise, it does 
not appear that heis indebt- 
ed to the absconding debt- 
or. Ormond v Moye, 564 

See Partners. 


AUCTION. 

Where, before a hiring com- 
menced, a paper writing 
was read, purporting to 
contain the terms of the 
hiring, and also before the 
hiring commenced, the cri- 
er in an audible voice an- 

nounced other terms, Held, 

that the hirer or his agent 
had a right to make such 
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alteration. Satterfield v. 
Smith, 60 


BASTARDY. 

A free person of color is 
chargeable with the sup- 
port of a bastard child be- 
gotten by him on a white 
woman. State v. ar 


cock, 
BILLS, PROMISSORY 
en ga pon &c. sig 
. The sole purpose of the 
Act of 1827, Rev. Stat., 
ch. 13 and 11, relating to 
indorsers, was to turn the 
conditional contract be- 
tween the indorser and the 
holder of a bond, into an 
unconditional one. It was 
not intended to charge the 
indorser, as if he had exe- 
cuted bond as a co-obligor, 
Or upon an indorsement 
without consideration or to 


“ him of the Statute 
of limitations. Toppi 
v. Blount, 68 


2. The interest in a bond 
payable to A., or to A. or 
order, can only be transfer- 
red at law by indorsement. 
Fairly v. McLean, 158 

3. Where a note or bond is 
assigned after it is due, the 
assignee holds it subject to 
all the set-offs and pay- 
ments to which it was 


subject in the hands of the 
payee. Turner v. Beg- 
garly, 331 


4. Otherwise, when the note 
or bond is assigned before 
it is due, unless the pay- 
ments are endorsed on the 
instrument. Ibid. 
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5. Although a bill or promis- | 
sory note may be made | 


payable to A. B. or bearer | 8. 


yet a bond cannot. ‘That | 
being a deed, it must be | 
made to some certain obli- | 
gee, to whom it may be de- | 
livered. Marsh v. Brooks, | 
409 ! 
. After the bond has become | 
a perfect instrument, the ob- 
ligee can, by indorsement, 


order the payment to be 


INDEX. 


cr m the amount ef the 
bill. Smith v. Bryan, 418 
However it may be, as to 
notes payable on demand, 
whether or not they are 
considered over-due until 
demand made; it is ce: tain 
that a note, payable “at 
sight” or “when present- 
ed,” is not due until it is 
presented. O:;mo.d v. 
Moye, 564 


made to the bearer, for, in| See Guaranty. 


respect to their transfer, | 
notes and bonds are put on | 


BONDS. 


the same footing. But their) 1. An obligation in these 


nature, in their inception | 
and befoie indorsement, is | 
not touched by the statute | 
and remains as atcommon | 
law. Ibid. 

Where A brought an ac-| 
tion to recover the amount 
of a bill of exchange, 
which he had drawn on 
B. in favor of C., and which 
had been accepted by B. 
and afterwards came into 
the possession of A. with- 
out endorsement, Held, 
that A. could not rccover 
on a count on the bill, be- 
cause it had not, been en- 
dorsed to him; and that he 
could not recover on aimo- 
ney count, without shew- 
ing either that the bill had 
been endorsed to him or in 
blank, or that he had been 
obliged to pay the money 
in consequence~of his hia- 
bility as drawer, or that 
they had accounted togeth- 
er and the acceptor been 
found indebted to the draw- 

















words, ‘On or before the 
first day of January next, I 
promise to pay to Robert 
S. Burney or order $160, 
for the hire of a negro by 
the name of Abram, and 
the use of two full crops of 
boxes on Moore Creek.— 
Witness,” &c., is not a con- 
ditional obligatioi. Bur- 
ney v Galloway, 53 


2. An obligation for a certain 


sum, payable in specific 
articles at a particular time 
and place, becomes, after it 
is due, necessarily an obli- 
gation payable in money, 
unless the defendant pleads 
and proves a tender of the 
articles, at the time and 
place mentioned in the con- 
tract.. Hamilton v Eller, 

276 


. A died leaving three child- 


ren, of whom B., the de- 
fendant, was the guardian, 
and who had slaves left to 
them by the will by C. to 


_the amount of upwards of 
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six. hundred dollars. B, 
gave to D.; the plaintiff, a 
bond, executed on the 4th 
of February, 1846, of the 
following purport: I prom. 
ise to pay D. three hundred 
and sixty dollars, being“in 
consideration of money 
which he paid for A. and 
his heirs, which sum I am 
to pay when it can be rais- 
ed out of the estate left to 
them by the will of 0.” 
The writ was issued rear- 
ly thee years after the date 
ef the bond. 


Feld, that the true construe: 
tion of this bond is, not 
that the payment should 
be delayed, until the guar- 
dian could raisethe amount 
out of the hire and prefits 
of the property, but that it 
should be made as soon as 
the guardian conld, by pro- 
per proceedings, raise the 
money by the sale of prop- 
erty, and that this could 
have been done within less 
than three years. McRae 
v McRae, 266 


Seg Britis, &c. 


BOOK OF DEBTS. 


Under the bx.k debt law, Re- 
vised Statutes, chapter 15, 
i. order to entitle the par- 
ty to recover, he must 
swear, not only that he 
* sold,” but also that he ac- 
tnally “detivered,” the ar- 
ticles, fr the priceof which 
the suit is brought. Ad- 


kinson vy Simmons, A116: 





BOUNDARY. 


When a deed from A. to B. 


calls for the line of an ad- 
joining tract, testimony 
cannot be introduced to 
control that call, by shew- 
ing that, at the time of the 
execution of the deed, they 
ran to a different line ; that 
B. afterwards said this last 
was his line, and that A. 
and those claimed under 
him cultivated for many 
years up tothis line. Joha- 
son v Farlow, 199 


CERTIORARI. 


. Where a ce: tio-ari is re- 


turned to Court, no pro- 
ceedings can ke had on it, 
until notice of its return 
has been given to the per- 
son, against whom it is- 
sued. Bowman v Foster, 

47 


2. Where mosey has. been 


paid into a clerk’s office up- 
on a judgment, and the 
judgment is assigned, or the 
atterney’s receipt for the 
note on which the judg- 
ment was obtained has-been 
transferred, by the plaiatiff 
in the judgment to a third 
person, such assignee has 
no right to sue the clerk for 
the money in his own name, 
as he had but an equitable 
interest. St.te v Mi'ler, 

235 


COLOR OF TITLE. 


Where a deed was delivered 


merely as an escrow, and 
never absolutely, was not 
registered and was finally 
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; INDEX. 
destroyed by the maker, by CONSTITUTION. 
the consent of the party, to/Scz Corporarions—Evt- 
whom it purported to be DENCE. 
made, it cannot constitute ; 
a color of title. Chastien CONTRACT. 
v Philips, 2551. A cropper has no such in- 
terest in the crop, as can 
CONSTABLES. be subjected to the payment 


1, Constables are not gen- 
eral collecting agents, ex- 
cept so far as relates to 
claims within the jurisdic- 
tion of a magistrate. There- 
fore, where an order of the 
County Court was put into 
a constable’s hands for col- 
lection, Held, that though 
he received the money, his 
sureties were not liable.— 
State v. Outland, 134 
2, When, in an action upon 
a constable’s bond, the 
breach assigned is, that the 
constable “had failed to re- 
turn to the relator the 
note” which he had placed 
in his hands for collection, 
it is asufficient defence for 
the officer to shew, that he 
had obtained a judgment 
on the note; for then the 
note became merged in the 
judgment and remained in 
the hands of the justice. 
State v Hooks, 371 


3. When a constable is ap- 
pointed by the County 
Court at May ‘Term, his 
appointment expires at the 
next February Term, 


which is the regular time 
prescribed by law for the 
qualification or appoint- 
ment of constables, State 
v Burcham, 436 


4. A promise 





of his debts; while it re- 
mains in mass, until a di- 
vision, the whole is the 
property of the landlord.— 
Brazier v Ansley, 12 


. The doctrine of appropria- 


tion, as constituting a de- 
livery and thereby passing 
the title to the purchaser, 
pd ern = 
S$ generally, as distin- 
pared from the sale of a 
specificchattel. And when 
a less quantity, ont of a 
larger, is the subject of the 
contract, then no property 
passes to the purchaser un- 
til a delivery, for until then 
the goods sold are not as- 
certained. Ibid. 


3. The vender may appropri- 


ate the quantity purchased 
by separating it from the 
bulk: but the appropria- 
tion is not complete until 
the vendee assents to take 
the separate portion. 

y A., that if 
B. will marry and have a 
child by his wife, he will 
pay him a certain sum, is a 
valid contract, and upon 
thecontingency happening, 
B. is entitled to recover the 
amount, with interest from 
the time his child was 
born. Gurvin v Croma- 
tie, 174 
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5. Where one had a claim 
against three distributees, 
on account of assets receiv- 
ed from an intestate’s es- 
tate, and they jointly prom- 
ised, verbally, that they 
would pay the deht ; Held, 
that this promise was void 
under our Statute, being 
only oral, because each of 
the defendants was liable 
separately in proportion to 
the assets he had received, 
and by this promise each 
made himself responsible 

_ for the hability of the oth- 
ers. Hill y Doughty, 195 

6. A sold a tract of land to 
B. and gave him a bond for 
the title, and B., as the 
price of the land, promised 
vetbally to pay one hun- 
dred dollars to C. to whom 
A. was indebted. Heid, 
that this case does not fall 
under the 10th section of 
the statute of frauds, Rev. 
Stat. ch. 50, sec. 10 and 8, 
relating to rt gp to pay 
the debts of other persons, 
because the promise is to 
pay the debt of the very 

rson, to whom the prom- 
ise is made. Rice v Car- 
ter, 298 

7. But in such a case the 
promise being verbal, comes 
within that provision of the 
8th section, which provides 
that all contracts to sell or 
convey lands, &c., shall be 
void, unless such cortract 
or some memorandum or 
note —— ~ ee oe wri- 
ting and sign t - 
oy to be charged therewith 





&c. Under this part of the 
section, the verbal promise 
was void. Ibid. 


8. Where there is a contract 


for the sale of a slave, and 
the question was, whether 
it was the intention of the 
parties that the contract 
was to be considered exe- 
cuted or only executory, 
the Court cannot decide 
that question, but must 
leave it tothejury. Feath- 
erston vy Featherston, 317 


9. Where a person hired a 


negro to another, and one 
of the stipulations at the 
hiring was, “that the ne- 
gro should not. go by wa- 
ter,” and the person, who 
hired the slave, permitted 
others to use him and by 
them he was employed on 
the water, in Consequence 
of which he lest has life, 
Held, that these latter per- 
sons were not answerable 
in damages, for the loss of 
the slave to the original 
hirer; for the stipulation 
was merely personal, and 
in no way attached to the 
slave. Wilder v aa 

i 


10. Where a person had in 


store three thousand one 
hundred bushels of corn, 
and sold twenty-eight hun- 
dred bushels of it to A., but 
the 2800 bushels were nev- 
er separated from the 3100 
bushels and the whole was 
afterwards dertroyed by 
fire, Held, that the property 
in the 2800 bushele had 
not passed to A., as there 
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had been no delivery; and 
therefore A was not bound 
to pay the stipulated price. 
And this result follows, 
whatever may have been 
the intention of the parties, 
as to the property passing 
resently, on the contract 
ing made. Waldo v Bel- 
cher, 609 
See Assumpsit. Exsc- 
TIONS. 


CORPORATIONS. 

1. The legislature has the 
constitutional power to re- 
peal an act establishing a 
County. It has the same 

wer to consolidate, as to 
ivide, Counties, the exer- 
cise of the power in both 
cases being upon consider- 
ations of public expedien- 
cy. Mills v. Williums, 
558 

2. The purpose of making 
all corporations is the pub- 
lic good. The only sub- 
stantial difference between 
corporations is, that, in 
some cases, they are erect- 
ed by the mere will of the 
legislature, there being no 
other party interested or 
concerned, and these are 
subject at all times to be 
modified, changed or an- 
nulled. bid. 

3. Other corporations are the 
result of contract; the leg- 
islature, for the purpose of 
accomplishing a_ public 


good, chooses to do it by 
e instiumentality of a 
second party. ‘These two 
parties. make a contract; 





the legislature, in consider- 
ation of certain labor and 
outlay of money, confer- 
ring upon the party of the 
second part, the privilege 
of being acorporation, with 
certain powers and capaci- 
ties. Being a contract, it 
cannot be modified, chang- 
ed or annulled without the 
consent of both parties.— 
Ibid 


4. Counties, &c., belong to 
the first class; Rail Road 
and ‘T'arnpike Companies, 
&c., are instances of the 
second class, Ibid. 

See Roaps. Turnpike 

CoMPANIES. 


COSTS. 
1, Where a person sued in 
forma pauperis, and recov- 
ered a verdict, but the judg- 
ment was for the amount 
of the verdict only, and not 
for the costs, he cannot af- 
terwards, upon a rule, have 
an order that execution 
shall issue against the de- 
fendant for his costs. Car- 
ter v. Woods, 22 
2. While a suit is in progress, 
the witnesses have a right 
to demand from the party, 
at whose instance they are 
summoned, the payment 
for their attendance at the 
end of each term, or as 
soon as the suit is disposed 
of. Their claim after judg- 
ment is not against the per- 
son summoning them, but 
against the person bound 
to pay the costs under the 
j nt, unless the party 
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so bound is insolvent. Jbid. 
3.” Where the general charac 
ter of a party in an action 
of slander is attacked, and 
several witnesses are intro- 
duced for the purpose of 
sustaining the attack, the 
Act of Assembly, requir- 
ing only two witnesses to 
a fact to be taxed in the 
bill of costs, does not apply. 
It is a case for the exercise 
of the discretion of the 


Judge presiding at the tri- 
me Aa v. Johnson, 55 
‘See Roaps—Execurors & 


ADMINISTRATORS— 
CRIMINALS. 


COVENANTS. 

The assignment of a cove- 
nant for the delivery of 
staves does not, at law, 
transfer the interest in the 


covenant. Cook v. Arthur, 
407 


COUNTIES. 
See CorPoraTIONs. 


CRIMINALS. 
When a criminal case is re- 
moved for trial from one 
County toanother, in which 
the prisoner is convicted, 
the expense of guarding 
the jail in the County in 
which the conviction takes 
place, must be defrayed by 
the county from which the 
case was removed. State 
v Justices of Anson, 135 


CROPPER. 
See ContTRACT. 
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DAMAGES. 

In an action against the rep- 
resentatives of a deceased, 
who had committed a tres- 
pass on the property of the 
plaintiff, the plaintiff can- 
not, no matter however ag- 
gravated the trespass may 
have jee “er vindic- 
tive damages. Rippey v 
Miller, 247 

Seg Venpor—Muis-Inrer- 

BST. 


DEEDS. 


1. A deed, after reciting a sale 
of land by execution, pro- 
ceeds thus: “In consider- 
ation, &c., the said P. R. 
sheriff, &c., doth hereb 
bargain, sell, alien, enfeoff, 
convey and confirm with 
the said James T. Brooks, 
&c., their heirs and assigns, 
&c., to have and hold the 
same ¢o the said, &c., their 
heirs and assigns.” Held, 
that the use of the word 
with does not affect the 
sense or operation of the 
instrument; as, upon the 
context, it is evident, be- 
tween or with whom the 
contract is, and by and to 
whom the estate is con- 
veyed. Brooks v Ratcliff, 

1 

2. What the description in a 
deed for land means, or 
whether it conveys any de- 
finite idea, are* questions 
for the Court, and ought 
not to be left to the jury. 
Edmunson v Hooks, 373 





'See Fraups,&c.—Evipence. 


oo 





DEMAND. 


Where money has been re- 
ceived by an agent, a de- 
mand or misapplication of 
the mouey is necessary be 

an action can be 
brought, and the Statute of 
Limitations only begins to 
run from the time of such 
demand. Waring v. Rich- 
ardson, 77 


DETINUE. 


Where A. was entitled toa 


life estate in slaves, and, 
being threatened with a 
suit in Equity to enjoin 
her from sending the ne- 
groes out of the State, in 
consideration that the suit 
should be forborne, agreed 
that the slaves should be 

laced in the possession of 

, who was to pay her the 
hires annually, and they 
were accordingly so placed 
in B.’s ion. Held, 
that A. thereby transferred 
all her legal interest to B., 
there beinga sufficient con- 
sideration and an actual 
delivery of the slaves— 
that A. therefore could not 
support an action at law 
for them, but her only rem- 
edy, if B. failed to pay over 
the hires, was in Equity. 
Henry v. Wilson, 285 


EJECTMENT. 

1, In an action of ejectment, 
where the plaintiff declares 
in a single count, upon the 
joint and several demise 
of different persons, he 
must be non-suited, Bon- 


INDEX. 





6. 


3. 


4. 





ner v Carr, . 45 


2. Where a recovery is had 


in ejeetment, upon the sev- 
eral demises of different 
persons, all the lessors may 
unite in a joint action. for 
the mesne profits, Camp 
v. Homesley, 211 
Where the lessor of the 
plaintiff in ejectment claims 
as purchaser at an execu- 
tion sale, made under a 
judgment in whieh he was 
himself the plaintiff, he 
must show the judgment 
as well as the execution-— 
and if the sale was by ex- 
ecution under a decree in 
Equity, he must not only 
show the decree, but also 
the bill and answer and so 
much of the pleadings and 
orders, as will shew, that 
the deeree was pronounc- 
ed in a cause properly con- 
stituted between the par- 
ties. Lyerly v. Wheeler, 


288 
In an ejectment bongs 
by a purchaser at sheriff's 
sale against the defendant 
in the execution, the latter, 
while still in possession, 
cannot resist, upon the 
ound that he, the defen- 
ant, has a better title.— 
Ibid. 
A recovery in ejectment 
will not support an action 
for the mesne profits, unless 
the lessor has regained the 
posssession, either by being 
ea in under process, or by 
ing let in. Poston v. 
Henry, 301 


Where a recovery in eject- 














ment is upon the demise of 
one of the several lessors, 
putting another lessor in 
possession does not entitle 
the lessor, upon whose de- 
mise the recovery was ef- 
fected, to an action for the 
mesne profits. Ibid. 
7. In ejectment the rule is 
well established, that when 
a person is admitted by the 
Court to defend as land- 
lord, which he has a right 
to claim, he stands in the 
place of his tenant, and 
\ eanmake no defence which 
the tenant could not have 
made, Wiggins v. Red- 
dick, 380 
8. When a man claims title 
under color of title and 
seven years’ possession, it 
is not evidence of the ad- 
verse possession, that he 
had put the wife of one, 
who claims to be the own- 
er of the land, in es- 
sion, When a husband is 
in possession, he is not de- 
prived ofit by any arrange- 
ment between his wife and 
a third person, pretending 
to own the land and to put 
her in possession. Powell 
v. Felton, 469 
See Coror or Tirte. 


ELECTIONS. 

A person, who, on the day 
of, or previous to, an elec- 
tion, furnishes liquor, eith- 
er at the request of a can- 
didate or any other person, 
with a belief that such fur- 
nishing of liquor is for pur- 
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of influencing the e- 

ors, eannot recover his 
account verre the person 
ordering the supplies, be- 
cause the contract is a- 
ainst morals, and 
the purity of elections, and 
because such conduct is 
rohibited by our Statute 
w. Duke vy. Ashbee, 112 


EMANCIPATION, 


On a petition, under our Act 


of Assembly, for permis- 
sion to emancipate a slave, 
the right of property in 
the slave cannot be deter- 
mined, If aclaim okt ht 
in property, suppo' Vv 
affidavit . otherwise, is 
set. up, in opposition to the 
right asserted by the peti- 
tioner, the Court should 
stay proceedings on the pe- 
tition, until this matter can 
be determined between the 
parties, in an action at law 
or in equity. Caffey v. 
Rankin, 449 


ESCAPE. 


. Where a sheriff arrested a 


man on a ca. sa, and com- 
mitted him tg jail, in custo- 
dy of the jailor, and the 
prisoner escaped; Held, 
that, without a bond of in- 
demnity, the jailor was on- 
ly bound to the sheriff for 
want of fidelity or due care 
in the discharge of his du- 
ty. Turrentine v Faucett, 
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2. A sheriff has aright to take 


a bond frem the jailor to 
indemnify him for all loss- 











es, to which he may be 
subjected by the escape of 
a prisoner, while in custo- 
dy of the jailor. bid. 


ESTOPPEL. 
1, Estoppels must be mutual, 
and bind only parties and 
rivies. One, who is not 
und by an estoppel, can- 
not take advantage of it. 
Gain v Richardson, 439 
2. Where agrand father, since 
the act of 1806, made a 
parol gift of a negro woman 
slave tohis grand-daughter, 
and placed the slave in pos- 
session of the grand-daugh- 
ter’s father, with whom she 
lived, as her property, and 
the negro was always al- 
by the father to be- 
long to the grand-daughter 
—Held, that the father, 
and, of course, any person 
claiming under him, were 
estopped to deny gird 
daughter’s title. Tarkin- 
ton v Latham, 596 
See Execurors anp ApMIn- 

ISTRATORS. 


EVIDENCE. 
1. Ordinary care, reasonable 
time and probable cause, 
the facts being established 
or proved, are questions of 
law, to be decided by the 
Court. Biles v Holmes, 
16 
2. The declarations of a 
slave, as to his health and 
the conditjon of his body, 
are admissible in evidence 
in an action brought by his 
master to recover dama- 
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es for an injury done to 
Fim. Ibid. — 


3. Where on an indictment, 


6. 


the defendant pleads a for- 
mer conviction, it is com- 
petent for him, to prove by 
one, who was not a wit- 
ness on the former trial, 
what a witness, who was 
examined on behalf of the 
State on that trial, deposed 
to, though that witness was 
still alive and within the 
jurisdiction of the Court, 
in order to shew the iden- 
tity of the cases. State v 
Smith, 33 
Where a society exists, 

which has its written rules 
and bye-laws, it is not com- 
petent to shew by parol 
testimony, that there are 
other rules and usages, in- . 
dependent of those contain- 
ed in such written rales 
and bye-laws, Holmes v 
Johnson, 55 
It is not competent to in- 

troduce, as a witness, a 
member of a firm, to prove 
that his individual board or 
any other individual debts 
were to be paid by the 
firm. Street v Meadows, 
130 

In an action on a bond, 

where evidence was giv- 
en that the bond was to be 
delivered up, when the ob- 
ligor paid the costs of a 
certain suit; Held, that 
this evidenee was inadmis- 
sible to show that the bond 
was a conditional one, but 
that it was proper to show 
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that, by the agreement of 
the vn Ph the bond was 
to be paid in whole or in 
by the payment of the 
costs of the suit, and, there- 
fore, the obligor, if he paid 
the costs, was entitled to a 
credit on the bond, pro 
tanto. Walters v Wal- 
ters, 145 
. Where a party offered in 
evidence the copy of a deed, 
for the purpose of showing 
the receipt of money, and 
it appeared that the deed 
had not been proved nor 
acknowledged by the sup- 
bargainor, but notice 

ad been given to produce 
the original. Held, that 
the copy was not admissi- 
ble for any purpose, as the 
original would not be, un- 
til properly proved. Lam- 
bert v Lambert, 162 
. In an action, in which is 
involved the bona fides of 
a contract for the sale of 
goods, the declaration of 
the vendors, at the time of 
the sale, that they were in- 
debted to the vendee and 
an agreement between the 
parties that the price of 
the goods or a part of it 
‘ was to be credited on that 
debt, is competent evidence 
though the action is against 
third persons for seizing 
and converting the goods. 
Patton v. Dyke, 237 
. So, also the declaration of 
the vendors, made some 
time before the contract, 


11. In an action bro 





to another person besides 


7 
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the vendee, that they were 
indebted to the vendee, is 
competent evidence to 
prove such indebtednéss in 
an action by the vendee 
— third persons.— 


10. Whether there be a seal 


or not to a warrant from a 
justice, is a mixed ques- 
tion of law and fact, to be 
decided by the judge be- 
low, and from his decision 
there is no appeal to this 
Court. State v Worley, 

242 
ht to 
recover a penalty for not 
working on a road in 
Wilkes county, laid off by 
Commissioners under an 
Act passed in 1849, chap. 
100, it is necessary, before 


. a recovery can be effected, 


to shew that the Commis- 
sioners were duly sworn 
as the Act directs. Col- 
vert v Whittington, 278 


12. Held, that this Court can- 


not presume, that the eman- 
cipation of a slave is void 
by the laws or sing of 
South Carolina, but that 
this fact should have been 
proved. Jones v Aberna 
thy, 280 


13. ‘The declaration of a part- 


ner, after the purchase of 
an article, that he had pur- 
chased it for and on account 
of the firm, is not, of itself, 
sufficicut evidence to make 
his co-partners liable.— 
White v Gibson, 283 


14, Where a witness for the 








plaintiff, on being examin- 
ed as to a particular trans- 
action, stated that he had 
paid a certain sum of mon- 
ey to the plaintiff, and the 
witness’ credit was attacked 
and the transaction im- 
peached for fraud, Held, 
that it was competent for 
the plaintiff toshew thathe 
had entered the payment 
on his books at the time 
alleged. Piney moans, 


15. Where the subscribin 


witness to a deed fur lan 

or slaves and the maker 
are dead, or cannot be pro- 
cured, whereby it cannot 
be acknowledged by the 
one or proved by the other, 
recourse may be had to the 
common law mode of proof, 
for the purpose of making 
the d evidence at com- 
mon law generally. Cur- 
rier v Hampton, 307 


16. In such a case the party 


would be under the neces- 
sity of giving similar evi- 
dence of the execution on 
the trial. bid. 


17. A mere mark or cross of 


an illiterate subscribing 
witness, prima facie, can- 
not be identified, and there- 
fore the instrument may 
be read upon proof of the 
hand -writing of the party. 
Ibid. 


18. Where from the certifi- 


cate of the probate of a 
deed, it only appeared that 
the witness swore, in gen- 
eral terms, that the signa- 
ture of the party was in his 
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hand-writing,but hedid not 
state upon what grounds 
he formed his opinion, nor 
by what means, he had ac- 
quired a knowledge of the 
hand-writing of the party, 
Held, that this evidence 
gave no authority to grant 
an order of probate. Ibid. 


19.. Where a man has charg- 


ed a woman with inconti- 
nence with a particular in- 
dividual, he cannot, on the 
trial of an action for this 
slander, go into evidence to 
show that she was inconti- 
nent with other persons— 
Watters v. Smoot, 315 


20. The declarations of the 


husband, who is necessa- 
rily a party to the suit for 
slander of his wile, are ad- 
missible in evidence to 
show her guilt. Ibid. 


21. Where a man has con- 


veyed a chattel, but still re- 
tains the possession, his 
acts and declarations, even 
subsequent te such convey- 
ance, while he continues in 
possession, are evidénce 
against the vendee or gran- 
tee, on a question of frand. 
Foster vy Woodfin, 339 


22. The official returns of a 


guardian to the County 
Court of the state of his 
account with his ward are 
admissible evidence, in an 
action against the Clerk of 
the County Court for neg- 
lect of duty in not issuin 
a scire facias, as requi 
by law, to cause the guar- 
dian to renew his bond.— 
State v Biggs, 412 
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23. In order to make the de- 
clarations of a deceased 
person evidence, as “dying 
declarations,” it is not ne- 
cessary that the person 
should be in arliculo mor- 
tis (in the very act of dy- 

_ ing); it is sufficient if he 
be under the ee 
of impending dissolution, 
when all motive for con- 
cealment or fulsehood is 
presumed to be absent, and 
the party is in a position as 
solemn, as if an oath had 
been administered. State 
v. Tilghman, 513 

24. A witness cannot be ad- 
mitted to state, that “he 
thought, the deceased 
thought, he would die from 
his wounds.” He cannot 
give his own opinion, but 
enly depose to the state of 
the wounds of the deceased 
and what he then and there 
said and did, from which 
the Court may decide what 
he thought of his condi- 
tion. Ibid. 

25. If the deceased, at the 
time he made the declara- 
tions, was, in fact, in a 
condition to make them 
competent evidence, a hope 
of recovery, ata subsequent 
time, would not render them 
incompetent. Ibid. 

26. The admission of dying 
declarations, as evidence, is 
not in opposition to that 
part of the Bill of Rights, 
which says, that, “In all 


criminal prosecutions,every |, 


man has a right to be in- 
fotmed of the accusation 
3 





against him, and to confront 
the accusers and witnesses 
with other testimony.”— 
Ibid. 


27. Parol evidence may be 


admitted to show a custom 
or usage of a place, where 
a contract is entered into, 
for the purpose of annexing 
incidents to, and explaining 
the means of terms used in 
it. But before the incident 
can be atinexed, the con- 
tract itself, as made, must 
be proved. The incident 
cannot be used to establish 
the contract, nor can it be 
inconsistent with the terms, 
of the contract. Moore v 
Eason, 


28. It is no ground of excep- 


tion toa deposition, thatthe 
notice was given to take 
the depositicns of A., B., C. 
and others, and the deposi- 
tion of neither A., B.norC., 
wastaken. McDugald v 
Smith, 576 


29. Where acopy of a Statute 


of another State has been 
received in evidence in the 
Court below, upon insuffi- 
cient proof, yet if it is made 
to appear to this Court from 
an official and propersource, 
that the copy, so received 
in evidence, was correct, a 
venire de novo will not be 
awarded for that error.— 
Ibid. 


30, Where notice has not been 


given to produce a bill of 
sale or other instrument of 
writing,or where its absence 
is not satisfactorily account- 
ed for, it is not competent 
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to introduce, as evidence of 
the execution or contents 
of the instrument, the oral 
admissions or declarations 
of the alleged maker. 

A party cannot intreduce se- 
condary evidence of the 
contentsofa written instru- 
ment, merely upon shew- 
ing that the instrument, 
though in existence, is in 
another State. Threadgill 
v. White, 591 

See Bounpary—MALiciovus 

Prosecut10n---WaAKRANTY 

EsecrmMeENT—ADMINISTRA- 

TORS AND Executrors—Re- 

warp—WILLs. 


EXECUTIONS. 


1. An officer; who hasan ex- | 5. 


ecntion against a tenant in 
common of chattels, may 
levy upon the undivided 
property and take it into 
is possession, for the pur- 
of selling the interest 

of the defendant in the ex- 
ectition ; and he does not 
thereby subject himself to 
an action by the other ten- 
ant incommon. Blevins 
v Baker, 291 
2. Where the land of a debt- 
or has been sold by execu- 
tidn andan action is brought 
against him to recover pos- 
session, he has no right to 
object that the sheriff has 
not made the deed to the 
purchasers at the execution 
sale, since the sheriff may 
convey to an assignee, whe- 
ther he be an assignee by 
lawor bycontract, Brooks 
v Ratcliff, 321 








3. A purchaser of land at an 


execution sale gets a good 
title, although the sale was 
made on Tuesday or 
Wednesday of the week, 
on the Monday of which 
the writ was returnable, 
but was notreturned. Ibid. 


4. A reversion in fee, after a 


term for years, is the sub- 
ject of execution ; the she- 
riff’s deed is as effectual to 
pass it as that: f the rever- 
sioner ; and the tenant, who 
claims under suca deed, is 
not estopped from setting 
it up as a bar toan action 
of ejectment by the rever- 
sioner. Murrell v Rob- 
erts, 424 
Payment to the sheriff dis- 
charges an execution; and 
a subsequent sale of prop- 
erty under such execution 
is void, and conveys ho ti- 
tle to the purchaser. Ibid. 


6. A., by a bona fide deed 


proved and registered in 
May 1843, conveyed a 
s'ave to B. in trust to se- 
cure the payment of certain 
debts. B. by deed, cunvey- 
ed the slave to C, for a cer- 
tain price, all of which was 
afterwards paid by A. ex- 
cept $100. C. then by deed 
dated in 1847, and proved 
in 1849, in conside: ation of 
the said $100 conveyed the 
slave to D. Held, that, 
though D. might have ta- 
ken that conveyance in 
trust for A. upen the pay- 
ment of the $100, yet while 
the property remained in 
that situation, the $100 not 
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being paid, A. had no such 
interest as was liable to an 
execution against him.— 
Griffin y Richardson, 439 
7. When a vendor of land 
retains the title, as a secu- 
rity for the purchase mo- 
ney, end a balance remains 
due, the vendee has not 
such an interest as is lia- 
ble to execution under the 
Act, Rev. Stat. ch. 45, sec. 
4, so as to divest the legal 
title of the vendor. Bad- 
ham v Coz, 456 


_ 8, Under.a venditioni expo- 


nas against land, the she- 
riff can sell only that, which 
he could have sold under 
the fi. fa. on which the 
venditioni exponas issued, 
while such fi. fa. remained 
in his hands unreturned. 
Ibid. 

. If the defendant in an ex- 
ecution has no interest in 
land, which is snbject to 
be levied on, while the fie- 
ri facias remains in the 
hands of the sheriff, unre- 
returned, but, after the re- 
turn, he acquires a title, 
which is subject to execu- 
tion, this subsequently ac- 
quired title cannot be sold 
under a venditioni expo- 
nas issuing upon such fie- 
ri facias. Ibid. 

10. Such subsequently ac- 

quited title shall not oper- 

rate as an estoppel, in favor 
of a purchaser at a sale, 
made under such vendi- 
tiont exponas. The law 
only sells estates under its 
process, and not the chan- 
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ces of an estoppel. . Ibid. 


11. A Court Martial is a Court 


of special and limited ju- 
risdiction. It must be or- 
ganized agreeably to law, 
and this must be shewn 
distinctly by every: one, 
who seeks to enforce its 
sentences or justify action 
under i's precepts: There- 
fore, where a company 
court martial, as is required 
by our Jaw, must be com- 
p-sed of at least two com- 
missioned officers, and it 
did not appear in this case 
that more than one com- 
missioned officer sat in the 
Court, ap execution, issued 
by a tribunal so constitu- 
ted, is void and does not 
justify an officer in acting 
under it.’ Bell v Pooley, 

5 


12. Where an _ execution is 


about to be levied by a 
constable, the debtor, if he 
has personal property, must 
shew it, and, if he does not 
the officer commits no 
wrong by levying on the 
Jand in the first instance. 
Sloan v Stanly, 


13. So, if it does not a 


627 

r 

that the officer knew the 

existence of the personal 

property, he is justifiable 

in levying on the real es- 
tate. Ibid. 


14, Ifan interlineation a Ts 


on the face of an officer’s 
return, and there is no evi- 
dence to shew when it was 
done, the Court will pre- 
sume that it was done be- 
fore the return was made, 
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when the officer had au- 
thority to alter his return. 
Ibid. 


EXECUTORS AND AD. 
MINISTRATORS. 


1. An administrator is protec- 
ted by judgments, rendered 
against him within the nine 
months allowed him to 
plead, though in suits after 
that in which he pleads 
them. Terry v. Vest, 65 

2. An administrator, who es- 
tablishes his plea of fully 
administered is entitled, of 
course, under our Statute, 
to his costs ; and the plain- 
tiff, though he take a judg- 
ment quando, cannot have 
a judgment against the 
surety in the administra- 
tor’s appeal bond, the case 
having been tried upon ap- 
peal. Ibid. 

3. The next of kin cannot 
maintain an action on the 
administration bond, after 
the death of the adminis- 
tor, because he failed to 
take into his possession, 
and distribute, certain ne- 
groes to which his intestate 
was entitled. These ne- 
gtoes pass to the adminis- 
trator de bonis non, and 
are to be by him distribu- 
ted. Statev Britton, 110 

4, Money belonging to an in- 
testate, used by his widow 
after his death, must be ac- 
counted for by her to the 
administrator. Griffin v 
Simpson, 120 

5. A surety to an appeal by 
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a party, who dies pending 
the suit, has no lien on his 
assets until after he has 
paid what, by the judg- 
ment, he was ascertained 
to be liable for as surety. 
Green v Williams, 139 

6. The next of kin cannot 
support an action on an 
administration bond for 
their distributive shares, 
because this implies that 
the estate has not been ad- 
ministered, and the action 
should be by an adminis- 
trator de bonis non. State 
v Moore, 160 

7. An executor de son tort 
is entitled to no action.— 
Francis v Welch, 215 

8. One cannot be held liable 
as executor de son fort, 
where there is a rightful 
executor, except in cases 
alleged to te fraudulent.— 
Ibid. 

9. The jury cannot allow 
commissions to an execu- 
tor, &c., without a previous 
order of the County Court; 
but it is not necessary that 
this order should be made 
before the commencement 
of the suit against the ex- 
ecutor. Lynch vn 


10. Where the plea of fully 
administered is found in 
favor of the administrator, 
and, upon a scire facias 
against the heirs, they come 
in and plead that the ad- 
ministrator has assets, Held, 
that upon the trial of the 
issue upon that plea, the 
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heirs may give evidence of 
any assets received by the 
administrator, either before 
or after the trial of the orig- 
inal suit, and up to the 
time of the plea pleaded to 
sc re fucias. Currier v 
Himpton, 307 
LL. In actions by administra- 
tors, the letters of adminis- 
tration, granted, as they 
are, by a domestic tribunal 
of exclusive jurisdiction, 
and remaining unrevoked, 
are prima facie evidence 
of the death of the alleged 
intestate and of the right of 
representing him. DBrick- 
‘house v Brickhouse, 404 
12. The provisions of the Act 
of 1846. ch. 1, (Pamphlet 
Laws) do not apply toa 
case, where an administra- 
tor of the deceased was ap- 
inted before the Ist of 
ebruary, 1847, though 
that administrator be dead, 
and an administration de 
bonis non be granted, sub- 
sefuently tothat date, when 
the Act was to go into op- 
eration. ° Powell v Felton, 
469 

13. Where an executor ar- 
rests a defendant on a ca. 
sa., sued out on a judg- 
ment obtained by his tes- 
tator, and . afterwards dies, 
and the proceedings on the 
ca. sa. are discontinued, 
and then administration de 
bonis non, with the will an- 
nexed, is granted, this ad- 
ministrator is not liable in 
any way for the costs of 
the proceedings on the ca. 





sa. Hampton v Conger. 


14. No action at law can be 


maintained, to collect .the 
assets ys pages joan, 
except by his personal rep- 
reneaaaliae : but where A., 
claiming a slave asa dis- 
tributee of B., employs C. 
to sell such slave, aud ac- 
cordingly sells the slave 
and receives the price, he 
receives it for the use of A., 
and cannot dispute the ti- 
tle of A., but is: bound to 
account with him for the 
sum ieceived. McNair v 
McKay, 


See Inrestate’s Estates, 


DaMaaEs. 
Forma Pauprrtis. 
See Costs. 


FRAUDS AND FRAUDU- 
LENT CONVEYANCES. 
1. Under our act of Assembly 


a man cannot be held to 
be a purchaser for a valua- 
ble consideration, . who 
gives for the land not more 
than one half or two thirds 
of the value. Harris v 
DeGraffenreid, 89 


2. Although one of the debts 


inserted in a deed of trust 
to secure several creditors 
be fraudulent, yet the 1 
title passes to him and his 
sale to a-third person is va- 
lid. bid. 


3. A man, being bound to 


maintein and su his 
father, conveyed a tract 
of land-to his brother in 
trust to perform the condi- 
tions of that bond in the 
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first place, and then out of 
the proceeds of the land to 

the ether creditors of 
the maker of the deed. In 
the deed was contained the 
following clause: “The 
manner of executing the 
deed, as to the support of 
my father,” is left to the 
discretion of the maker of 
the deed. Held, that this 
did not make the deed, on 
its face, fraudulent in Jaw, 
for it reserved to the maker 
no control over the fund, 
but only the manner, in 
which the father should be 
supported. Gibson v Walk- 
er, 327 

4. 'Yhe fact, that the debt to 
the father was prospective, 
as well as immediate, does 
not make it illegal to give 
it the preference. Ibid. 

5, Where a man makes an 
absolute conveyance of a 
chattel, purporting to be 
either a sale or a gift, and 
continues for a long time 
in the possession of the 
chattel, so purported to be 
conveyed, this creates, in 
law, a strong presumption, 
on which the jury should 
find the conveyance fraud- 
ulent, as against creditors, 
unless opposing and ex- 
planatory circumstances 
should rebut the ump- 


tion. Foster v ne 


6. Fraud is never, exclusive- 
ly, a question of fact, that 
is, in the sense of leaving 
it to the uncertain judg- 


ment of the jurors to give | 
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to the intent to convey up- 
ou a secret trust, or to the 
fact of credit being given 
to the grantor, upon his 
continuing in possession, 
such effost as to them, in 
eacl; case, may seem prop- 
er, but, on the contrary, the 
effect of such an intent or 
fulse credit, if in fact exist- 
ing, depends upon the fixed 
principles of the law. Jbid. 
7. Whe: a deed of trust for 
the payment of debts ccu- 
veys a cotton factory, &c., 
aud in the deed are provis- 
ious, that the maker of the 
deed shali retain possession 
for eleven months and du- 
ring that time his family 
may be supported out of 
= cane of the fuetory, 
eld, that these provisions 
did not maise the deed 
fraudulent in law, upon its 
face, but, as the provisions 
might have been for the 
benefit of the creditors, as 
well as of the debtor, the 
question of fraudulefit in- 
tent was one, upon which 
the jury must decide under 


all the circumstauces.— 
a Booe, 347 
Sse Evipsexce—Con- 
TRACTS. 
GRANTS. 
See Presumprions. 
GUARANTY. 


On the guaranty of a note, 
the guarantee 1s not bound 
to show that he has made 
a demand on the maker, but 
the guarantor is Only dis- 
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charged, when it appears 

that he has suffered |..ss in 

consequence of the guaran- 

tee’s not using due dili- 

gence. Farrow v Ropes, 
1 


GUARDIAN AND WARD. 
1, Where a guardian to an 
infant, appointed by a 
County Court in this State. 
taking with him a part of 
the property of the infant, 
the Court which made the 
appointment has the right 
to remove him, without 
notice, and appoint anoth- 
er in-his place. Cooke v 
Beale, 36 

. Where a person, settling 
with a guardian, paid him, 
by mistake, more money 
than he was entitled to re- 
ceive, Held, that he was 
entitled to recover the ex- 
cess from the guardian in- 


dividually. Tow v Elliott, 
51 
3. In charging a guardian, 


the mode of compounding 
interest is to make annual 
resis, making the aggregate 
of the principal and inter- 
est, due at the end of a 
particular year, a capital 
sum bearing six per cent. 
interest thence forward for 
another year, and so on, 
with rests from year to 
year. But if a sum be 
found due ata rest day du- 
ring the gua. diauship, that 





sum, being then converted 
into capital, is entitled to 
draw interest thereafter nn- | 
til it shall be paid, and that ' 


‘is but simple interest, there 
being uo subsequent rest 
made. Ford v vont 


GUARDIANS. _ 
The Cumaty Court, on the 
petition of the guardian of 
a certain infant, passed the 
following order—* Order- 
ed that he, the said W. B., 
guardian, sell the land, ot 
said deceased T. H., or so 
much thereof as will be 
sufficient to discharge the 
debts.” Held, that this or- 
der was unauthorized and 
void, and, of course, that a 
purchaser under it acquired 
no title. Ducket v Skin- 
ner, 431 
See Evipence. 


INDICTMENT. . 

1. The provisions of the Act 
of 1811, ch. 814, Rev. Code, 
Revised Statutes, ch. 34, 
sec. 61, punishing thecheat- 
ing by false tokens, &c, do 
not apply tothe case of con- 
veyances of lands. State 
v Burrows, 477 

2. Where the charge intended 
to be made in such an_in- 
dictment is, that the defend- 
ant intended to cheat the 
plaintiff out of twenty 
acres of land, the excess 
in quantity over thirty-five 
acres, the indictment should 
expressly aver that there 
was, in fact, such an excess 
of twenty acres, Ibid. 

3. Where the true ground of 
complaint was, that the 
defendant, by means ofa 
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forged paper, induced the 
rosecutor to execute a 


for 351-2 acres of 
land instead of 55 1-2 acres, 
thereby defrauding the 
prosecutor, the indictment 
bor lyemgsantet aver this 
raudulent pur ; but, 
though this Ne ptm it 
does notcome within the 
definition of any crime or 
misdemeanor. known eith- 
er to the common orstatute 
law. Ibid. 


- 


INSOLVENT DEBTORS. 
1. A householder, who wish- 


es to avail himself of the 
provisions of the Act of 
Assembly of 1844-45, ch. 
32, Ire. Digested Manual, 
P. 118, may do so, by ma- 
ing application and pro- 
curing the assignment to 
be made according -to the 
Act of Assembly, at any 
time, even after a levy of 
an execution or attach- 
ment, before the property 
is changed or converted by 
asale. State v Floyd, 496 


2. In the case of a proceed- 


ing under the insolvent 
debtor’s law, the Court has 
authority to permit the 
schedule to be amended, so 
as to make more certain the 
description of the defend- 
ant’a interest in matters 
there’ set forth, at any time 
before the oath is adininis- 
tered; and if the plaintiff 
is surprised, it is ground 
for a continuance. Me- 
Leod v Kirkham, 509 


3. It is sufficient to file the 
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evidence of the debts, set 
out in the schedule; which 
are in the possession and 
control of the defendant, 
at any time before the oath 
is administered. Ibid. 


4, It being a matter of pub- 


lic notoriety, that proclam- 
ation money is wholly 
worthless, it is not neces- 
sary to state in the sched- 
ule theamount thereof with 
nicety, or to file the same. 
Ibid 


.A bond, given by a person 


arrested on a ca. sa. for his 
appearance at Court, is re- 
quired by our law to be 
made payable to thé plain- 
tiffin the execution; a bond, 
otherwise payable, for that 
Teason alone, wi'l prevent 
the Court from entering a 
summary jndgment. Wii- 
liams v Bryan, * 613 


6. Where a person, arrested 


ona ca. sa., gives a bond 
payable to B., who 
makes the affidavit for the 
ca. sa. and styles himself 
the agent of C. D., the 
plaintiff, no action can be 
maintained on such bond, 
in the name of ‘D., for he 
is not the obligee. bid. 


INTEREST. 


. When A., a citizen of 


Georgia, being in this State, 
ofleréd to lend to B. six 
thousand dollars, but on 
his return to Georgia, not 
having sold his cotton erop, 
wrote to B. that he could 
only lend three thousand 
dollars, whereupon B. went 
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to Georgia, there received 
the money and executed 
his note for that amount. 
Held, that B. was bound to 
pay eight per cent., the in- 
terest according tothe laws 
of Georgia. Davis v Cole- 
man, 303 


. The party, who sues to 
recover the stipulated dam- 
ages, is not entitled to 
claim interest, even from 
the date of his writ. Dev- 
ereux v Burgwin, 490 
. In England the rule is, 
that interest is to be allow- 
ed, where there has been 
an express provision to pa 

interest, or where suc 

promise is to be implied 
from the usage of trade , or 
other circumstances. But 
for goods sold, money lent, 
money paid, work and la- 
bor done; or on a guaran- 
tee, interest is not allowed 
unless there be an express 
or implied agreement. Our 
decisions have extended the 


rule, and for money lent, 


or money paid or had and 
received, or due on an ac- 
count stated, the jury ought 
to be instructed to allow 
interest, the promise to pay 
being implied from the na- 
ture of the transaction.— 
And in trover and trespass 
de bonis asportatis, the ju- 
y may, in their discretion, 

low interest upon the 
value, from the time of the 
conversion ar seizure, as a 
part of the damages, so as 
to compel the wrong doer 

4 





to make full compensation, 
by charging him with the 
price, as at a cash sale, 
Ibid. 


INTESTATE’S ES.- 
TATES. 


. An advancement to a hus- 


band by his father in law 
is an advancement to the 
wife. Bridgers v Hutch- 
ins, ' » 68 


. The release or — 


of the bonds of a chi 
with an intention thereby 
to prefer him in life, is. as 
much an advancement as 
so much cash. Ibid. 


. In order to constitute an 


advancement of a slave by 
parol gift, there must be an 
actual delivery and change 
of possession. Meadows v 
Meadows, 148 


. While a son continues to 


reside with his father the 
gift has no operation, but 
when he removes and takes 
the slave with him, the ad- 
vancement becomes effect- 
ual and its value must be 
estimated at that period. 
Ibid. 


. A child does not lose the 


benefit of an advancement 
of a slave by selling it— 
Ibid. 


. Advancements are wnder- 


stood to be gifts of money 
or personal property ‘for 
the preferment and settling 
of a child in life, and not 
such as are mere ts 
of small value oc: deal da 
are required for the main- 











1846, from the county to 
the Superior Court of that 
County. Ibid. 
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tenance or education of the 
child. ! 

JURISDICTION. 4. 


1. A ca. sa., issued by a jus- 
tice of the peace in Bun- 
combe county, ought to be 
returned to the County 
Court of that county, not- 
withstanding the provis- 
jons of the Act of 1844, 
abolishing jury trials in the 
County Courts of Bun- 
combe. Fox v Wood, 213 


2. Where a suit is commen- 


ced in the Superior Court 
for a less sum than sixt 
dollars for goods, &c. sold, 
or for a less sum than one 
hundred due by note, &c., 
the suit shall be dismissed ; 
and if the party demands 
more in = hom ~ the 
purpose of evading the law, 
and the jury finds that a 
dess sum is due to him than 
that of which the Court 
has jurisdiction, he shall 
be non-suited: provided 
that if the party will make 
affidavit that the sum, for 
which he has sued, is really 
due, but he cannot estab- 
lish it for “want of proof, 
or that the time limited for 
the recovery of ap article 
bars a recovery, then the 
plaintiff shall have judg- 
ment,éc. Parham v Har- 
din, 219 
3. Held, that the — Tules 
apply to suits in the Supe- 
rior Court of Cleaveland 
eounty, removed under the 
private acts of 1844 and 





A. being a surety for B., 
to indemnify him B. gave 
him a lien on some . 
B. afterwards sold the hogs 
to C. A. refused to deliv- 
er the hogs, unless C. would 
ee to pay the debt for 
which A. was bound. This 
C. promions but failed to 
make payment, and A. had 
to pay the debt himself. 
He then warranted C. for 
the money so paid. Held, 
that a justice of the peace 
had no jurisdiction in the | 
case. Cogle v Hamilton, 
231 


5. Under the act of 1848, re- 


lating to the county of 
Polk, all the records, trans- 
ferred to the Superior 
Court of Polk from the 
county of Rutherford, are 
directed to be returned to 
the Superior Court of Ru- 
therford county, the act of 
1846 establishing the Su- 

rior Courts in Polk hav- 
ing been repealed by the 
act of 1848 ; Held, that the 
Superior Court of Ruther- 
ford had the right to issue 
an execution on a judg- 
ment, rendered in the 
county of Polk, while the 
latter had jurisdiction, as 
to cases from the former 
county, removed by the 
act of 1846 and transferred 
by the act of 1848, Mat 
thews v Gilreath, 244 


6. Where a petition had been 
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filed in the County Court 
by the next of kin of an in- 
testate for the sale of ne- 
toes for the purpose of 
istribution, ani a sale had 
been made by a commis- 
sioner appointed by the 
Court, according to the 
prayer of the petitioners, 
and he had paid over to 
them what he alleged to 
be their full respective 
shares ; itis not competent 
for these petitioners to file 
a subsequent, original pe- 
tition in the same Court, 
charging that the commis- 
sioner had not paid them 
their full shares, they hav- 
ing signed a receipt in full 
by a mistake) and requiring 
the commissioner to ac- 
count, &c. and pay over 
the balance, &c. Reid v 
Pass, 589 
7. Their relief could only be 
obtained by an application 
to the County Court for a 
rehearing, if the proceed- 
ings of the commissioner 
had been confirmed, or by 
recourse to a Court of 
Equity to set aside the re- 
ceipt, if _— through mis- 
take. Ibid. 
8. A Court of Equity hasa 
general jurisdiction to di- 
rect the sales of the estates 
of infants, wherever the 
purpose, for which the sale 
13 directed, shall be deemed 
by the Court beneficial to 
infants. Williams v Har- 
rington, 616 


9. The decree in such a case 


cannot be impeached in any 





other case ; neither 

the ground, thata guardian 

Was not appointed by 
there 


yroper Court, nor that 

was not due advertisement 
or competent evidence of 
it, nor that the interest of 
the infant was not promo- 
ted by the sale, nor that 
the decree did not find the 
facts, which shewed the 
sale to be beneficial, nor 
bry any similar grounds. 


10. Where a decree is made, 


on behalf of infants, for the 
sale of “the lands of the 
deceased debtor lying in 
Moore county,” and a sale 
is made of several specified 
parcels of land, the sale 
ratified, and an order of 
the Court to convey toa 
particular purchaser, no 
exception can be taken to 
the general description of 
the land in the deeree or- 
dering the sale. Ibid. 


11. The Court has the power, 


with the consent of the 
purchaser, to substitute 
another person in hisplace; 
though, as a matter of 
wholesome practice, such 
a substitution ought not to 
be allowed, before the pay- 
ment of the purchase mon- 
ey, nor, perhaps, without 
a to the rights, even 

i 
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make the sale, by virtue 
of the provisions of the Act 
of 1827, ——— the 
purehaser the legal title. 
Ibid. 


JUSTICES OF THE 
PEACE. 

1. The preamble toa war- 
rant constitutes a part of it, 
and where it sets out, in 
apt words, the offence, for 
which, as the plaintiff al- 
leged, the defendant had 
incurred the penalty sued 
for, the form is a proper 
one. Harshaw v Crow, 

240 

2. A seal is essential to a war- 
rant, issued by a magistrate 
to arrest a person for a 
criminal offence, and, if 
there be no seal, the war- 
rant is void, and the de- 
fendant is justified in resis- 


‘ting its execution. State 

v Worley, 242 
See JurispIcrTion. 
LARCENY. 

1. Turpentine, which has 


run out of the boxes cut 
into the tree for the pur- 
of receiving the liquid, 
1s the subject of larceny. 
State v Moore, 70 
2. But to support an indict- 
ment for stealing two bar- 
rels of turpentine, it must 
appear that the turpentine 
was in barrels when it was 
stolen, not that it was dipt 
from the boxes in small 
quantities, from. time to 
time, and then deposited 
in barrels. Ibid, — 
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LAWS OF OTHER 
STATES. 
See Evipence. 


LEGACIES. 

1. An infant mulatto child 
was found at the door of a 
gentleman, who took charge 
of it, and it remained in 
his possession for morethan 
seven years, he professing 
that he did not claim her 
as a slave, but believed she 
was free, and refused to 
deliver her to any person, 
who could not show a good 
title to her asa slave. At 
his death, he left her two 
hundred -dollars. Held, 
Jirst, that, if she was free, 
of course the next of kin 
could not claim distribution 
of her or of the legacy ; 
secondly, if she wasa slave, 
the next of kin were enti- 
ec to eee peor of the 

cy, and also of the girl 
herself if he had her ee 
years or more in adverse 
possession ; and that, to 
vest the title of the slave 
in him, by virtue of the 
statute, it was not necessa- 
ry that he should have 
claimed her as a slave.— 
State v Jones, 154 

2. When slaves, by a will 
made by a testator in South 
Carolina, were directed to 
be emancipated, and then 
the testator says “all the 
balance of my estate to be- 
long toC. J.” Held, that 
C. i could not claim these 

negroes at Jaw under the 

residuary clause, even if 
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the bequest for emancipa- 
tion were void by the laws 
of South Carolina, because 
they did not pass by the 
words of the residuary 
clause, but only fell into 
the residue of the operation 
of the law, and C. J.’s title 
was only an equitable one. 
Jones v Abernathy, 280 
3. A testatrix bequeathed as 
follows, “ My girl Maria, 
after my death, I do not 
leave her asa bond slave 
to any person, I wish her 
to live among my children, 
or otherwise if she sees 
proper. I leave J. S. to 
act as trustee for said girl.” 
Also, “I will and bequeath 
twenty-five dollars to Ma- 
ria.” Held, that, under 
this will, J. S. took the le- 
gal titie to the girl Maria. 
Simpson v King, 377 


LESSOR AND LESSEE. 
See Taxes. 


LIMITATIONS, STAT- 
UTE OF 

1. A promise of a party that 
he will settle with another 
will only take a claim cut 
of the Statute of Limita- 
tions, when it clearly ap- 
pears that the promise re- 
ferred to that particular 
claim. Arey v Stephenson, 
86 


2. Where, to an. action on a 
justice’s jndgment, the de- 
fendant pleads “the Stat- 
ute of Limitations,” the 
plaintiff cannot reply, “a 
new promise within the 





3. 


5. 


seven years.” The repli- 
cation of a skew promise is 
confined in actions “on 
promises”. Taylor v Spi- 
vey, 27 
After a debt had been bar- 
red by the statute of limit- 
ations, the debtor said to 
the creditor, “unless J. R. 
has paid it for me, it isa 
just debt and I will pay it ;” 
and again, “it isa just debt 
and 1 will.pay it, if1 cane 
not prove that it has been 
been settled by J. R.”— 
Heid, that the case was 
thereby taken. out of the 
statute. By such declara- 


_ tions, the onus of proof that 


the debt had been paid res- 
ted on the defendant— 
Richmond v Fuqua, 445 


. Where a plaintiff in an 


action of assumpsit, in or- 
der to bar the operation of 
the statute of limitations, 
gives in evidence words 
used by the defendant, the 
language must be such as, 
without straining, imports 
a willingness and inten- 
tion thereby to assume the 
debt, or amounts to an un- 
uivocal acknowld t 

of its subsistence and obli- 
gation. Taylor v Stedman, 
447 

In a conversation between 
the plaintiff and the de- 
fendant, in relation to the 
matter in dispute, the for- 
mer said to the latter, “ that 
matter about Frank's hire 
in 1842 must be fixed,” 
when the latter asked, “will 
not other notes or judg- 











696 


ments do instead of my 
note ?” and the plaintiff re- 
marking, “ yes, if they are 
good,” nothing further pas- 
sed between them, Held, 
that the defendant’s expres- 
sions did not revive the 
debt, and bar the operation 
of the statute. Ibid. 
Sez Demanno—Lecacres— 
Pena Actions. 


MALICIOUS PROSECU- 
TION. 

1. The verdict of a petit jury, 
acquitting a man indicted 
for a conspiracy, d::es not, 
in an action fur malicious 
prosecution, support tae 
averment, that the indict- 
ment was without probable 
eause. Bell v Pearcy, 233 

2. In an action for malicious 
prosecution, the plaintiff 
must shew particular mal- 
ice on the part of the de- 
fendant towards him.— 
Brooks v Jones, 260 

3. Thisparticular malice may 
be proven by positive tes- 
timony of threats or ex- 

ions of ill will, used 
o the defendant in refer- 
ence to the plaintiff, or it 
may be inferred from the 
want of probable cause and 
other circumstances, such 
as, Aed this case, " = to 
en r an eelings. 
Ibid. ger angry 


MILLS. 
The owner of land, injured 
the erection of a mill, 


who has proceeded by pe- 
tition, under which the 
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annual damage assessed is 
as high as twenty dollars, 
and who has ilies judg- 
ment for, and received the 
damage for, the whole five 
years, cannot maintain an 
action on the case, brought 
after the expiration of the 
five years, without having 
again ascertained the an- 
nual damage by proceeding 
under a second petition.— 
Gilliam vy Canaday, 106 


NAVIGABLE WATERS. 
‘That “all waters, which are 
actually navigable for sea 
vessels are to be considered 
navigable waters, without 
— to the ebb and flow 
of the tide, and that-no one 
is entitled to the exclusive 
right of fishing in any nav- 
igable water, unless such 
right be derived from an 
express grant by the sover- 
eign power, or, perhaps, 
by such a length and kind 
p possession, as will cause 
a presumption of such grant 
to arise,” must now be 
deemed the settled law of 
this State. Fagan v Ar- 
mistead, 433 


OVERSEER. 

An overseer is not strictly a 
bailee, though many of the 
principles of that relation 
and many of its duties at- 
tach tohim. Itis his duty 
to take such care of the 
property entrusted to him, 
as a man of ordinary pru- 
dence would take of hisown 

property. Smith v Camer- 
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on, ~ 572) it was held that, after the 
See Roaps. expiration of the month, the 


PARTNERS. 
1. On a separate judgment 
against one partner for a 
nership debt, only the 
interest of ~ ¥ rtner, in 
any portion of the partner- 
chin peepemte. can be sold 
execution. Price v 
unt, 42 
2. Tne effectsof a firm arenot 
subject to attachment for 
the separate debt of one of 


the partners: Cook v Ar- 
thur, . 407 
PAYMENTS. 


It-is the rule in this country 
to apply payments to the 
debt, for which the securi- 
ty is the most precarious, 
when no application is 
made by the party who 
pays. State v. —_— 

1 


PENAL ACTIONS. 

A common informer cannot 
recover a penalty, unless he 
sue within the period al 
lowed by the act imposing 
the penalty. As wherea 
pena'ty is imposed on per- 
sons fishing in the Roan- 
oke river at certain times, 
and any person may sue 
for the same, provided he 
does so within one month 
from the forfeiture, and if 
no such suit is brought 
within that period, the law- 
officer of the State is direc- 
ted to sue for the use of the 
State, (act of 1827, ch. 54,) 





right of the common infor- 
mer was gone. Fagan v 
Amistead, 433 


PLEADING, PROCESS 
AND PRACTICE. 

1. Where there is an action 
on a bond against two obli- 
gors, and a non-suil is en- 
tered as to one, this is no 
retrazdastohim. Craw- 
Jord v Glass, 118 

2. On a scire facias against 

heirs to subject the lands cf 
their ancestor, it is too late 
for them, after they have 
appeared and pleaded to the 
scire facias, to move to 
dismiss the proceedings be- 
cause no declaration has 
been served on them, al- 
though some of the heirs © 
may have been infants.— 
Tripp v Potter, 121 
. Where a scieri facias has 
been sued out upon a judg- 
ment, and while it isin the 
sheriff’s hands, the parties 
agreed that the collection of 
the money should be sus- 
pended, so as to enable them 
to make a full settlement, 
et the sheriff is not there- 
Sy excused from returning 
the process, but is liable to 
an ameicement, if he fails 
todo so, Morrow v Alli- 
son, 219 

4. The Actof 1826, Rev. Stat. 
ch. 31., sec. 119, authoriz- 
ing references to be madein 
Courts of law to state the 
accounts of administrators, 
executors and gnardians 
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applies only tosuits brought 
upon their bonds respec- 
tively. It does not apply 
to suits, brought upon bonds 
given by a testator or in- 
testate, in which fully ad- 
ministered is pleaded.— 
Lyach v Johnson, 224 
. Where anassignee of a bond 
brings an action of debt up- 
on the bond, and the defen- 
dant pleads nen est factum 
only, this plea does not deny 
the assignment. But, if 
the action be on the case, 
as given by our Statute to 
the assignee of a bond, the 
general issue denies both 
the execution of the bond 
and the endorsement.— 
Ford v Vandyke, 227 
. The plea of payment to an 
action on a judgment, &c., 
is sufficient to cover the de- 
fence of a presumption of 
payment or abandonment 
of claim under our act of 
1826. Butts v Patton, 

. 262 
. Wherea man, whois liable 
to militiaduty,isarrested on 
a civil process while he is 
attending a militia muster, 
in violation of the Act of 
Assembly, he may plead 
the same in abatement.— 
Murphy v McCombs, 274 
. That the plaintiff, who sues 
as executor, is not an exec- 
utor, is a plea in bar, and 
the defendant may plead it 
withany otherbar. Shown 
v Barr, 296 
. Incases of verdicts, subject 
to the opinion of the Court, 
all. the points, on which 
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either party means to insisf, 
ought not to be reserved, 
for all points not reserved 
are taken to be given up. 
If one of the parties cannot 
have inserted a question, on 
which the presiding Judge 
inclines against him, he 
ought not to consent to 
such a verdict, but peremp- 
torily claim that an opinion 
shall then be given to the 
jury, as he has a right to 
do. Brooks v meer 

l 


10. Where an action was 


brought in the name of 
James Brooks, William E. 
Colton and William E. 
Churchill, partners trading 
urder the name and firm 
of “Brooks, Colton and 
Company,” and the judg- 
ment was in the name of 
Brooks, Colton & Co., 
Held, that this was a vari- 
ance, for which the judg- 
ment might have been re- 
served at common law, but 
the error was cured by our 
Statute of amendments, 
Rev. Stat. ch. 3, sec. 5.— 
Ibid. 


11. The acts of a ministerial 


officer, as a constable or 
sheriff, in making returns 
on warrants and writs, al- 
though required by law to 
be returned into a Court of 
record, do not make a pait 
of the record, are only pri- 
ma fucie taken to be true, 
and may be contradicted 
and shewn to be false, an- 
tedated, &c. Patterson v 
Britt, 383 








12. A reference to the Clerk 
of the Court to take and 
report the accounts of an 
executor, administrator or 
guardian, can only be made 
under the Act of 1826, Rev. 
Stat. ch. 31, sec. 119, ina 
suit brought upon the bond 
given by such executor, 
administrator or guardian 
fur the faithful perform- 
ance of his duty. Ander- 
son v Jernigan, 414 

13. Where one has a cause 
of action against another, 
accruing afler a demand 
made, the suing out ofa 
writ for that cause of action, 
though the writ was in as- 
sumpsit, when it should 
have been in covenant, is 
a demand in the strongest 
form. Nizron v Long, 428 

14. Where several cases have 
been decided upon the same 
question, after argument, 
the Court will not recon- 
sider the grounds of those 
decisions, especially upon 
a case presented without 
argument. #'agan v Ar- 
mistead, 433 

15. When both parties appeal 
froma judgment, the Clerks 
of the Superior Courts 
must make out two tran- 
scripts, So as to constitute, 
ag there reallya e, two cases 
in the Supreme Court. 
When this is neglected 
the Clerk of the Supreme 
Court will state two cases 
on his docket, and charge 
costs in each case. Deve- 
reur Vv Burgwin, 490 

16. There is a distinction be- 

9 
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between a cause for a new 


_ trial and..a cause: for mis- 


trial ; the former is @ mat- 
ter of discretion—the Jatter 


‘ a matter of law. Statev 


Tilghman, 533 


17. Where, on a trial, the 


circumstauices ate’ such, 
as merely to put suspicion 
on the verdict; by shewing, 
not that there was, but that 
there might have been, uh- 
due influence hrought ‘to 
bear on the jury, because 
the e was opportunity and 
a chance for it; it is a-muat- 
ter within the discretion of 
the presiding Jndge. “But 
if the fact be, that undae 
influence was brought*to 
bear on the jury ; asif 
they were fed at thecha 

of the prosecutor or the 
prisoner; or if they be so- 
licited and advised how 
their verdict should be ;:or 
if they hear other evidence 
than that which was offer- 
ed on the trial; in all such 
cases, there has been, in 
contemplation of law, no 
trial, and this Court, as a 
matter of law, will direct a 
trial tube had, whether the 
former proceeding purports 
to have acquitted or con- 
victed the prisoner. - Jbid. 


18. Where the facts, in rela- 


tion to the jury, on”a trial 
for murder, were, that the 
jury were placed in the 
charge of an officer «and 
confined in the ordinary 
jury rooin; that they te- 
tired from the Ceurt on 


‘Thursday at 6 P. M. and 
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rendered their verdict on 
Saturday at 10 A. M.; that 
while out, the members of 
the jury separated at vari- 
ous times to obey calls of 
nature—that each one sep- 
arated himself from the 
— more —_— once oo 
this purpose, and one o 

peel a often as six times ; 
that, when they did this, 
they went, one ata time, 
under charge of an officer, 
and, during such absence, 
the other a, remained 
together in the jury room, 
with the door locked ; that 
they went about fifty yards 
from the Court-house, and 
returned as soon as practi- 
cable, holding no inter- 
course with any one; that 
one of the jurors separated 
himself from his fellows, 
and visited a drug store, 
about one hundred and fif- 
ty yards from the jury 
room, for the purpose of 
procuring medicine, being 
sick ; that he went under 
the charge of an officer, and 
' Held no conversation ex- 
cept with the keeper of the 
drng store, who asked him 
if they had agreed on their 
verdict, to which he replied 
“they had not,;” that this 
store was in the most pub- 
lic place in the town of 
Newbern ; that another ju- 
ror separated -himselt from 
his fellows and stood on 
the outside of the jur 

--room near the doer, closed, 
and conversed privately for 
ten or fifteen minutes with 
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a third persen, but what 
was said did not appear ; 
that the jurors also ate and 
drank while out, but not 
to exce.s; that a pert of 
the time they did so with 
the permission of the Court, 
but when enjoined by the 
Court not to eat or drink, 
they vivlated this injunc- 
ticn. contrary to the wish- 
es of the «fficer, who had 
them in cha‘ge ; that sev- 
eral jurors wrote notes and 
d pped them from the’ 
windows of the jury room, 
and also received notes 
from persons not of the 
jury, but neither the con- 
tents of the notes nor the 
names of the persons, to 
whom sent or from whom 
received, appeared ; that 
some of the Jurors convers- 
ed from the windows with 
persons in the street on va- 
rious subjects, and about 
this suit, but what was said 
did not appear; and that 
some servants and small 
children had access to the 
jury room, the servants for 
the purpose of carrying 
food and clothing to the ju- 
rors, and thechildren to see 
their fathers. Held, that 
these facts might, in the 
discretion of the presiding 
Judge, have been a g 

cause for granting a vew 
trial, but they ceuld not 
justify the Court in declar- 
ing as a mater of law, that 
there was a mistrial. Jbid. 


19. Although it be not error 


to refrain from giving in- 
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structions, unless they be 
asked for ; -yet the Judge, 
when he does give instruc- 
tions, either of ‘his own 
motion or at the party’s, 
should give them in such 
@ way, that they be not in 

selves erroneous, or 
so framed as to mislead the 
jury. Bynum v a, 


Sez ATTaAcHMENTs— 
EMANCIPATION. 


PRESUMPTIONS. 

- In order to raise the pre- 
sumption of the grant of 
an easement, two things 
are necessary: there must 
be a thing capable of being 
granted, and there must be 
an adverse possession or 
assertion of right, so as to 
expose the party to an ac- 
tion, unless he had a grant, 
Felton v Simpson, 84 

2. It seems that the presump- 


tion of the death of an in-. 


dividual, arising from his 
absence from his domicil 
for seven years, does not 
imply that he died at the 
end of the seven years, but 
that he died either then or 
at some other period during 
the seven years. State v 
Moore, 160 
3. Under the Statute of 1826, 
Rev. Stat. ch. 65, sec. 14, 
the presumption of the pay- 
ment or satisfaction of a 
judgment does not arise, 
until ten years after the 
plaintiff has ceased to pros- 
ecute his judgment, that is, 
until ten years after the 





day of the return of his last 
execution. Butis v Pat- 


ton, 
4, It is established, as a 


262 

— 

eral proposition, that from 
a long and {} e pos- 
session of d, upon a 
claim of the right, a pre- 
sumption arises, that the 
ion was rightful, 

and therefore was under 
such grant, deeds and as- 
surances, as are necessary 
to impart to it that charac- 
ter. Bullard aware 


5. The presumption is not 


deduced as an inference of 
fact from the. possession, 
as evidence merely and ac- 
cording to its influence on 
the minds of the jury, in 
producing, or failing to 
produce, a conviction, that 
the presumption is accord- 
ing to the truth, but the 
deduction is made, without 
regard to the very fact, by 
a rule in thelew of evi- 
dence. Ibid, 


6, The force of this presum 


tion is not ee _ fa in 
any de repe ev- 
idenea” hie renders ° it 
probable, that, in truth, a 
grant was issued. Ibid. 


~ The grant is presumed, 


not because the jury be- 
lived that one issued, but 
because there is no proof, 
that it did not issue; in- 
deed, in the natnreof things, 
it would seem, that there 
can be no sufficient nega- 
tive proof of the kind sup. 
posed. Jbid. 
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8. Where a long possession, 
uoder a claim of title by a 
‘ grant, as in this case of 
forty-five years, has been 
proved, and to rebut the 
presumption it was shewn 
that the party so claiming 
was unable to produce a 

rant, declared his belief 

at it never existed, and 
made efforts to obtain an- 
other grant; the Court 
ought not to have submit- 
ted to the jury, upon this 
evidence, to find whether 
there was a grant or not, 
but should have instructed 
them, that, from the pos- 
session alleged, they should 
presume a grant, and, as 
matter of law, that there 
was no evidence to oppose 
and repel the presumption, 
Lbid. 


REWARD: 

1, Wherean action is brought 
by a plaintiff to recover the 
amount of a reward, offer- 
ed by the defendant, tor 
the apprehension and deliv- 
ery in jail of an individual 
charged with a criminal 
offence, it is incumbent on 
the plaintiff to prove that 
he either compelied the in- 
dividual by force, or in- 
duced him by persuasion, 
to make the surrender.— 
Currie v Swindall, 361 
2, If the surrender of such 
individual was wholly vol- 


untary, although the plain- 


*<tiff accompanied him to the 


jail and saw him lodged 


there, he has. no right of! 


{ 
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3, 


2. 


3. 


4. 





action. Jbid. 

Where an agent is author- 
ized to offer a reward for 
the apprehension of an in- 
dividual, it is only neces- 
sary to prove that this was 
done—the mode of doing 
it 13 entirely immaterial.— 
Ibid. 


ROADS. 


. When a petition is filed to 


discontinue an old read be- 
tween certain points and 
establish a new one be- 
tween the same points, and 
the petition is opposed, and 
the Court, upon the hear- 
ing, refuse to discontinue 
the old road and establish 
a new road as prayed for, 
but direct another road to 
be opened, passing over 
only a part of the route 
prayed for by the petition- 
ers; Held, that the defen- 
dants were entitled to re- 
cover their costs, Davis 
v Hill, 9 
An overseer, of a public 
road has no right, at his 
discretion, to widen the 
road. ‘This can only be 
done by a jury under the 
direction of the County 


Court. Smail v Eason 
94 
If the weather is so bad, 


as to prevent an overseer 
from working on the road, 
or to render unavailing any 
work he might do, he ought 
to be excused. State v 
Small, 571 

Where a charter has been 
granted for a turnpike road 
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and the read opened, the 
County Court has no right 
to convert it into a public 
road, unless the charter has 
been duly surrendered, or, 
from a non-user for twenty 
years, a dedication to the 
public may be presumed. 
State v Johnson, 647 
5. Even in such case the 
road can only be made a 
public road in the manner 
prescribed by the Act of 
Assembly. ‘The mere ap- 
pointment of an overseer 
will not be sufficient for 
that purpose. bid. 

See Evipence. 


SALES. 

Property passes by a sale and 
delivery, notwithstanding 
an ezecutory agreement to 
sell to another, and the re- 
ceipt of a part of the price. 
Wilson vy Purcell, © 502 


See AGeEnT ANDPRINCIPAL. 


SET OFF. 

1, It is the settled law in this 
State, that a debt, due by 
an assignor of a bond or 
' Note at the date of the as- 
sigument, may be pleaded, 
as a set off to an action by 
an assignee after maturity ; 
but this departure from the 
Statute, Rev. Stat. ch. 31, 
sec. 80, is put on the 
ground, that a liberal con- 
struction is necessary to 
prevent evasion and injus- 
tice. Wharton v — 


2, Where it is shewn this in- 


justice will not result, the 


rule is different. As when 
the assignor, at the date of 
the assignment, had an ac- 
count against the defendant 
in the action, larger ia 
amount than that which is 
attempted to be set off. 
Held, that the defendant 
could not avail himself of 
his account, as a set off, in 
an action by an assignee, 
on a note or bond assigned 
after maturity. bid. 


SHERIFFS. 

1. The sureties on the official 
bond of the sheriff are not 
liable for a trespass com- 
mitted by him under color 
of his office. State v 
Brown, 141 

2. A sherifl cannot be made 
responsible for the acts of 
a constable, who sometimes 
acted as his deputy but 
never without a special 
deputation, and who has 
committed a trespass by 
levying a void attachment, 
unless it can be shewn that. 
he was expressly authoriz- 
ed by the sheriff to levy 
such attachment. Patter- 
son v Britt, 383 

3. Much less can he be re- 
sponsible, when the consta- 
ble returns the attachment 
levied by him as constable, 
although by an order of 
Court the return is permit- 
ted to be amended. by sta- 
ting the levy to have been 


made by the short r the 
said constable as his depu- 





~ ty, the sheriff’s office hav-- 
-ing then expired and the 


] 








\ 
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order of amendment havin 
been appealed from. } 


SLANDER. 

1. In an action of slander, 
when the charge is made 
by using a cant phrase or 
a nickname, or when ad- 
van is taken of the 
fact, known to the persous 
spoken to, in order to con- 
vey a meaning, which they 
understood by connecting 
the words (of themselves 
unmeanjng) with such fact, 
the plaintiff is obliged to 
make an averment of the 
meaning of such cant 
phrases or nickname, or of 
the existence of such col- 
lateral fact, for the purpose 
of giving point tothe words 
and of shewing that the 
defendant meant to make 
‘the charge complained of ; 
and, in such cases, there 
must also be an averment, 
that the words were so un- 
derstood by the persons to 
whom they were address- 
ed. Briggsv Byrd, 353 

2. These averments are tra- 
versable and must be pro 
ven, and differ entirely 
from what are called inu- 
endoes, which need no 
proof. Ibid. 


Sex Evipenct. 


SLAVES. 
Sez Lecacizs. 


SURETY AND PRINCI- 
PAL. 


A surety, who has paid mon- 
for his principal, cannot ' 


ey 
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sue him in an action of 


tort. Ledbetter v Torney, 
294 


Sce SukErirrs. 


TAXES. 

1. In this State, land is taxed 
according to its fee simple 
value, and whoever is own- 
er of the land for the time 
being is boutid to pay the 
tax: as if an estate is lim. 
ited to A. for life or for ten 
a remainder to B. and 

is heirs, the valuation is 
assessed, without reference 
to this division, and each 
must pay the tax, during 
the time that he is the 
owner and enjoys the pos- 


session amd pernancy of 
the profits. Willard v 
Blount, 624 


2. It is otherwise in the case 
of landlord and tenant, 
where rent is reserved, for 
the retit is in lieu of the 
land, and the landlord is 
in the pernancy of the pro- 
jits of the ra f tod if the 

tenant is compelled to pay 
the tax, he may recover 
from the landlord, or de- 
duct the amount out of the 
rent. Ibid. 


TRESPASS. 

Under the act of 1840, ch. 37, 
which gives to a tenant, 
the rent to be paid ina part 
of the crop, a certain inter- 
est in the crop raised; if 
the tenant remains in pos. 
session until an execution 
against himis levied on 
the whole of ‘the crop, al- 
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though the landlord may 
have a special acticn on 
the case against the officer 
levying, yet he cannot 
maintain an action of tres- 
pass, for he has neither the 

ion nor the proper- 
ty. Peebles v Lassiter, 93 


TRESPASS FOR MESNE 
PROFITS. 
See Esecrment. 


TRESPASS Q@. C. F. 

1. The <a of t:espass 
guare clausum fregit is a 
remedy f..1 an hei the 
possession, and therefore 
cannot be maintained by 
one who had not the pos 
session, at the time the in- 
jury was alleged to have 

n committed. Patter- 
son v Bodenhammer, 4 

2. Tenants in common may, 
in general, sue separately 
for trespasses on real estate, 
yet they may also join im 
such action, in respect to 
the injury being 3 their 
joint possessicn. Vv 
Holmesly, mah 

3. A. and B. being infants 
and tecants in common cf 
a tract of land, C. their 
mother, who was the ad- 
ministratrix of their de- 
ceased father, :ented out 
the land to LD. who entered 
into possession of it. The 
infants afterwards brought 
a bill in Equity against C. 
‘for an aecount of their es- 
tate and charged her with 
having acted as their guar- 
dian in renting cut the 





land, and obtained a decree 
for the amount ascertait.ed 
to be due, including the 
rent; but it did not a 

that the decree had 

satisfied. Held, that D. 
not being a party to these 
proceedings in Equity, nor 
a privy to either of the 
parties, could not avail 
himself of them, so as to 
prevent his oe sae 
a_ trespasser. ardy v 
Williams, 499 


TROVER. 


. To sustain the action of 


trover, the right of y 
in the thing clai and 
of possession, at the time 
of the alleged conversion, 
must be vested in the plain- 
uff. Brazier v mame 
i 


2. In an action of trover, ex- 


cept fur a mere temporary 
conversion, the intiff 
recovers the value of the 
property recovered, and, 
therefore, to entitle him to 
recover, he must show ti- 
tle ard a ayer geese ora 
present right of possession. 
Barwick v Barwick, 80 


3. A negro slave was permit- 


ted by his master to own a 
horse. Afterwards the ne- 
gro was sold to A., and the 
horse was taken to the lat- 
ter’s house. A. directed 
the negro to take the horse 
away, and he was accord- 
ingly given to the 

son, who avas the slave of 
B. B. set upno claim to 
the horse apd the slaresold - 
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‘him to another person 
Held, that A. could-support 
_ ho action against B. for the 
value of the horse. Fran- 
cis v Welch, 215 
5. A judgment, either before 
& magistrate or in a court 
of record, is not the subject 
of an action of trover and 
. conversion ; nor is a note, 
on which a judgment has 
been obtained, because it is 
merged in the jadgment 
and is defunct. Platt v 
Potts, 266 
5. Trover will lie for promis- 
sory notes, by the adminis- 
trator of the payee, against 
a donee by oral gift, though 
the gift be accompanied * 
delivery. Brickhouse v 
Brickhouse, 404 
6. A recovery in trover for a 
note or bill and payment 
' of the damages divest the 
property out of the plain- 
tiff, and, indeed, vest it in 
the defendanit, as between 
him and the plaintiif— 
Ibid 


7. A conversion, to subject a 
defendant in an action of 
trover, consists either in an 
appropriation of the thin 
to the party’s own use sod 


beneficial enjoyment, or in} 


jts destruction, or in exer- 
' cising dominion over it, in 
exclusion or defiance of 
the plaintiff’s rights, or in 
withholding the possession 
from the plaintiff, under a 
claim of sight, incounsistént 
with his own. Glover v 
Reddick, §82 
8. Giving to a negro a certifi- 





cate that he is free, does 
not amount to a conversion 
in the person giving the 
certificate, if the negro 
SHould turn out to be a 
slave. “Ibid. 


TURNPIKE COMPANY. 
The true construction of the 


Act of Assembly, incorpo- 
rating the Hickory Nut 
Turnpike Company, is, 
that the State road, where 
it crosses the Blue Ridge 
at Hickory Nut Gap, is not 
abrogated by the said char- 
ter, but is to be continued 
and kept in repair by the 
road overseers 1n their re- 
spective counties, until the 
turnpike is completed, and 
that the company, for the 
purpose of constructing the 
turnpike, has the privilege, 
when it is located along 
the State road, to enter up- 
on it, and obstruct it, when, 
where, and as long as is 
reasonably necessary, t2 
enable them to make their 
improvements, and, when 
it is located near the State 
road, the same privilege is 
conferred, to be exercised 
in a reasonable manner, in 
referrence to the interest of 
the Company and the con- 
venience of the public, the 
latter being made, for a 
reasonable time, to give 
placeto the former. Adams 
v Hick. Nut Gap Turn- 
pike Co., 486 


USURY. 


See INTEREST. 
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VENDOR AND VENDEE. 


4, In general, a vendor of 
land is bound to prepare 
the conveyance and _— 
it or offer to do so, but 
where, from the nature of 
the contract it appears that 
those, to whom the title 
was to be made, were un- 
known to the vendor, but 
known to him who made 
the purchase, the latter is 
bound to give the necessa- 
ry information to the ven- 
dor, or, if he fails, to pay 
the price contracted for.— 
Christian v Nizon, 1 


2. A vendee, by contract for 
the sale of a tract of land, 
can maintain an action 
upon the bond for title, 
without having made a 
payment or tender of the 
whole of the purchase mo- 
ney, when, a sale of 
the property, it is put out 
of the power of the vendor 
to make the conveyance, 
at the time the vendee has 
a right to call for it. Nich- 
ols v Freeman, 99 

3. And it makes no difference, 
whether the vendor himself 
has made the conveyance, 
or whether it has been made 
bya sheriff under process 
of law. Ibid. 


4. In such a case, the meas- 
ure of damagc is the differ- 
ence between the real val- 
ue of the property at the 
time of the breach, and the 
amount of the purchase 
money, remaining unpaid. 
Abid. 





See Conrract—W arran- 
TY. 


VENDEE. 
Sree Avcrion, 


WARRANT. 
Ser Justices. 


WARRANTY. 


. If a vendor sells articles,” 
apparently of the kind or- _ 
dered by the vendee, though 
the vendee has no opportu- 
nity of testing the quality, 
nntil after he has used 
them, yet, if there be no 
fraud on the part ef the 
vendor, the purchaser mus 
bear the loss, if it turns 
out that there is a defect 
in the articles.—Jbid. 

3. One may recover in an 
action of covenant or as- 
sumpsit, on a bill of sale 
for a slave, for a warranty 
of the soundness of the 
slave, although there be no 
witness to the bill of sale. 
Maxwell v Miller, 272 

See Acrion on THe Case. 


WILLS. 


1. Ina contro 
ing the pockets of a oa 
any person who is entitled 
in interest, may become an 
actor. ‘The course is to 
state on the record such 
matter as shews ou which 
side the peison becomes 


an actor, so as to shew dis- 
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tinétly, w 
the result be -entitled to or 
liable for the-costs. Ben- 
jamin Teel, 49 


2. A person, named as exec- 


utor, is not competent as an 
attesting witness to_a will 
of personalty. Nor will 
his subsequent renunciation 
and release make him so. 
He must be disinterested 
at the time of attestation. 
Morton v Ingram, 368 


3. In order to satisfy that part 


,of the law, which requires 
. the attestation of subscrib- 


ing witnesses to a will to 
be in the presence of the 
testator, it is sufficient if 


her he may in| 
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the attestation be in -the 
same room in which he is, 
provided -it be not done in 
a clandestine, fraudulent 
way, which would not be 
in the party’s presence.— 
Bynum v Bynum, 


4. Where two persons agree 


to make mutual wills, it 
would seem, that bad faith 
in the one, either in not 
making his will or in con- 
cealing it after it was made, 
will not prevent the pro- 
bate of the will of the other 
party, Ibid. 


WITNESSES. 


Sse Costs. 





